
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Long Island Bui lding Supply Corp.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art . ic le 28

for Lhe Period 6

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 19B0, he served the within not ice of Determinat ion by mai l  upon
Long Island Bui lding Supply Corp.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Long Island Building Supply Corp.
2717 Oceanside Rd.
Oceanside,  Ny LLS72

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Posta1 Service vrithin the State

That deponent further says that the said
and that the address seL forth on said hrrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

29 of the Tax Law

72  -  7L /30 /7s .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Long Island Bui lding Supp1y Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under  Ar t i c le  28  &,29  o f  the  Tax  Law

for  the  Per iod  6 / I /72  -  n /3A/75 .

AFtr'IDAVIT OF I"TAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Laurence Stevens the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr. Laurence Stevens
M. S.  Scheiber  & Company,  CpA's
271-  Madison Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 16, 1980

long Island Bui lding Supply Corp.
2717 Oceanside Rd.
Oceansi-de, NY 11572

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fg8 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
laurence Stevens
M.  S.  Sche iber  &  Company,  CPA's
271 Mad ison Ave.
New York, NY
Taxing Bureau' s Representative



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

TONG ISTAND BUIIDING SUPPTY CORP.

for Revision of a Determinat ion or
for Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period June 1, 1972 through
November  30 ,  1975.

DETERMINATION

Appl ican t ,  Long Is land Bu i ld ing  Supp ly  Corp . ,2717 Oceans ide  Road,  Oceans ide ,

New York 71572, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

period June 1 ,  1972 through November 30, rg75 (Fire No. 16547).

A formal hearing was commenced before Frank A. Romano, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  June 22 ,  1978 a t  9 :15  A.M.  App l ican t  appeared by  M.  s .  schre iber

& Company (Stanley Ross, CPA). The Audit  Divis ion appeared by Peter Crotty,

E s q . ,  ( l a u r e n c e  S t e v e n s ,  E s q . ,  o f  c o u n s e l ) .

The formal hearing was cont inued and was concluded before Frank A. Romano,

Hear ing  Of f i cer ,  a t  the  sane loca t ion  on  September  26 ,  7978 aL  9 :15  A.U.

Appl icant appeared by M. s.  schreiber & company (stanley Ross, cpA). The

Audit  Divis ion appeared by Peter Crotty,  Esq. (Bruce ZaLaman, Esg. ,  of  counsel) .

ISSUE

l{hether appl icant is l iable for addit ional sales and use taxes assessed

pursuant to audlt .

FINDINGS OF FACT

1. Appl icant,  t rong

State and local sales and

Island Bui lding

use tax returns

Supp ly  Corp . ,  t ime ly

for the period June

f i led New York

1 ,  1972 th rough
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November 30, 1975, and remiLted sales tax in the amounts ref lected thereon.

2. 0n August 25, 1976, a Not ice of Determinat ion and Demand for Payrnent

of Sales and Use Taxes Due was issued to appl icant,  Long Island Bui lding

Supp ly  Corp . ,  fo r  $25,220.53  in  sa les  and use taxes ,  p lus  $ I01724.48  in  pena l t ies

and in te res t ,  mak ing  a  to ta l  o f  $351945.01  due and owing  fo r  the  a fo resa id

p e r i o d .

3. The aforesaid not ice of determinat ion was also issued to Joseph

Chinman, Harvey Scher,  lance Chinman and Richard Zeisler,  individual ly and as

of f i cers  o f  Long Is land Bu i ld ing  Supp ly  Corp . ,  assess ing  the  sum o f  $351945.01 ,

computed as aforesaid, against them on the grounds that,  as off icers of long

Island Bui lding Supply Corp.,  they were persons required to col lect sales and

use taxes pursuant to sect ion 1131(1) of the Tax law and were personal ly

I iable for such addit ional taxes assessed against said corporat ion pursuant to

sec t ion  1133(a)  o f  the  Tax  Law.

4. A t imely appl icat ion for revision of the aforesaid determinat ion and

request for hearing was f i led on behalf  of  appl icant,  Long Island Bui lding

Supp ly  Corp .  ,  and i t s  a fo resa id  o f f i cers .

5 .  0n  or  about  May 77r  1978,  app l i can t ,  Long rs land Bu i ld ing  supp ly

Corp.,  was not iced for formal hearing. None of the off icers against whom the

August 25, 1976 not ice of determinat ion had been issued appeared at the formal

hearing, no issue was presented with respect to said off icers, and no evidence

was el ic i ted for or against then. Accordingly,  there is no issue to be deter-

nined with respect to said off icers in this proceeding.

6- For the periods in quest ion, appl icant,  Long Island Bui lding Supply

Corp . ,  a  New York  corpora t ion ,  was  a  d is t r ibu tor  o f  roo f ing ,  s id ing  and insu la -

Lion mater ials and maintained i ts pr incipal place of business at 2717 Oceanside

Road,  Oceans ide ,  New York .
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7 .  The Sta ters  aud i to r  v is i ted  app l ican t ' s  p lace  o f  bus iness  and,  fo r

the test per iod of August,  7974, examined the f ixed assets account in the

general  ledger and corresponding purchase invoices, the sales tax payable

account in the general  ledger,  New York State sales tax reLurns, and the sales

and general  journals,  aI I  for the periods ended August 31, 1972 to February 28,

7 9 7 5 .

8. In the course of his f ie ld audit ,  the auditor determined that a

discrepancy existed between the gross sales in the sales journal and the

amount of sales report .ed by appl icant on i ts New York State sales tax returns.

This discrepancy l , ras adjusted by appl icant by an entry debit ing appl icant 's

sales tax payable accounL and credit ing appl icantts miscel laneous income

account with a corresponding explanat ion in appl icantrs general  journal wri t ing

off  or of fsett ing sales taxes as a result  of  handl ing and service charges,

cal led a I ' restocking charge".  The auditor then examined about 325 invoices

for the one-month test per iod, of  which approximately 16 were credit  invoices

or receipts.  In most instances, the credit  invoices fai led to ref lect that

the sales tax col lected was specif ical ly adjusted or refunded on account of

mater ials returned t .o appl icant.  The auditor r4/as told by appl icantrs accountant

and,fot bookkeeper that the sales tax was offset by a restocking charge debited

aga ins t  app l i can t rs  cus tomers  in  the  amounL o f  7  percent  o f  the  sa les  pr ice ,  a

percentage which, in some instances (dependent on geographical  locales within

the State),  equal led the State and local sales tax. The auditor further

determined that,  in some instances, appl icant did not apply the restocking

charge against certain custorners.

9. Subsequent to the complet ion of the aforesaid f ie ld audit ,  the auditor

attempted to update said audit  to include the quarters ended May 31 ,  1975,
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August '  31, 1975 and November 30, 1975, but appl icantrs accountant and bookkeeper

both refused him access to appl icant 's books and records for that purpose.

Accordingly,  the auditor updated the audit  to include the aforesaid three

quarters based on the books and records reviewed during the pr ior f ie ld audit .

10. Appl icant,  long rsrand Buirding supply corp.,  did not contest the

test per iod per se, but contended that:

( i )  t f re auditor erroneously included the restocking charge

made to said appl icant 's customers for returned merchandise

original ly sold (which sales were then cancel led or voided)

and, consequent ly,  sales tax col lected was not being retainedl

( i i )  the auditor was inexperienced and unqual i f ied;

( i i i )  the auditor made erroneous computat ions based on

incor rec t  f igures  taken f rom sa id  app l i can t ts  books  and records l

( iv) the auditor erroneously overest imated said appl icantts

returns for the quarters ended May 31, 1975, August 31, L9TS

and November 30, 1975; and

(v )  pena l t ies  shou ld  no t  be  assessed aga ins t  sa id  app l i can t

because i t  did not at tempt to omit  sales or avoid paying the

proper sales tax due and owing to the State.

11 .  Both  par t ies  s t ipu la ted  tha t  the  $4 ,458.86  assessed fo r  d isa l lowed

bad debts was due and owing. I t  was also st ipulated that of  the $675.10

assessed fo r  d isa l lowed exempt  sares  $400.00  was due and owing .

CONCIUSIONS OF IAI,/

A. That appl icant,  Long

d e f i n e d  i n  s e c t i o n  1 1 0 1 ( b ) ( 8 )

use taxes imposed by Art ic les

Is land Bu i ld ing  Supp ly  Corp . ,

of  the Tax law and was subject

28 and 29 of the Tax law.

was a vendor as

to the sales and
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B. That applicant, long rsrand Building suppry corp., r/as required

collect sales tax on the purchase price at the t ime of the sale pursuant

sect ion 1132(a)  of  the Tax Law.

c- That appl icant,  Long rsland Bui lding suppry corp.,  was required to

remit  the sales tax col lected when the New York State sales tax return vtas

t imely f i led pursuant to sect ion 1137(a) of the Tax law.

D.  That ,  pursuant  to  sec t ion  1138(a)  o f  the  Tax  law,  add i t iona l  sa les

and use tax was determined to be due from the best avai lable information for

the periods ended August 31, 1972 to November 30, Lg75, both inclusive, and

such determinat ion was properly supported by f ie ld audit  procedures and based

on substant ial  f indings of fact in the course of such f ield audit .

E. That appl icant,  Long Island Bui lding Supply Corp.,  ei ther fai ted to

maintain adequate and accurate records for the periods ended May 31 ,  Lg75,

August 31, 1975 and November 30, ] .g75 or fai led and refused to make such

records avai lable to the State's auditor and consequent ly,  exactness wi l l  not

be required in determining said appl icant 's sales and use tax l iabi l i ty for

s a i d  p e r i o d s .

F .  That  app l i can t ,  Long Is1and Bu i ld ing  Supp ly  Corp . ,  fa i led  to  sus ta in

i ts burden of disproving the audit  f indings that addit ional sales and use

taxes are due and owing, both as to the issue of:

( i )  the amount claimed by said appl icant to be a restocking

charge rather than retained sales tax on returned merchandise

and

(i i )  the accuracy and procedures employed in the f ie ld

audit . .

G. That appricant, long rsrand Building supply corp., apparently rel ied

on the advice and counsel of i ts tax representatives and their bona f ide

to

to
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opinion that appl icant was report ing and paying sales and use taxes in accordance

with the appl icable provisions of the Tax Law; and therefore, said appl icant 's

delay in making demand tax payments is excusable.

H. That the appl icat ion of Long Island Bui lding Supply Corp. is granted

to the extent indicated in Finding of Fact ' r11r '  above and that penalty and

interest in excess of the minimum al lowed by sect ion 1145(a) of the Tax Law is

waived; that the Audit  Divis ion is to accordingly modify the not ice of determi-

nat ion issued against appricant on August 25, 7976 and; that,  except as so

granted ,  the  app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

MAY 1 6 1980

COMMISSIONER


